
Congressional 
Research Service 

Informing the legislative debate since 1914 



International Parental Child Abductions 



Alison M. Smith 

Legislative Attorney 

January 27 , 2014 



Congressional Research Service 

7-5700 

www.crs.gov 

RS21261 



CRS REPORT 

Prepared for Members and 
Committees of Congress — 



International Parental Child Abductions 



Summary 

International child custody disputes are likely to increase in frequency as the global society 
becomes more integrated and mobile. A child custody dispute between two parents can become a 
diplomatic imbroglio between two countries. Since 1988, the Hague Convention on the Civil 
Aspects of International Child Abduction (“Hague Convention” or “Convention”) has been the 
principal mechanism for enforcing the return of abducted children to the United States. While the 
treaty authorizes the prompt return of the abducted child, it does not impose criminal sanctions on 
the abducting parent. Congress, to reinforce the Hague Convention, adopted the International 
Parental Kidnapping Crime Act of 1 993 to impose criminal punishment on parents who 
wrongfully remove or retain a child outside U.S. borders. 

The Convention does not act as an extradition treaty, nor does it purport to adjudicate the merits 
of a custody dispute. It is a civil remedy designed to preserve the status quo by returning an 
abducted child to the country of his or her “habitual residence” and allowing the judicial 
authorities in that country to adjudicate the merits of a custody dispute. As such, the proceeding is 
brought in the country to which the child was abducted or in which the child is retained. Although 
domestic relations involve issues typically governed by state law, the federal statute 
implementing the Hague Convention explicitly confers jurisdiction on the federal courts. Federal 
courts continue to address the scope of this jurisdiction. In Chafin v. Chafin, the U.S. Supreme 
Court found that a child’s return to her country of habitual residence does not render an appeal 
moot. In other words, an appellate court retains jurisdiction to review a lower court’s decision as 
to the child’s habitual residence. 

The Hague Convention is not always applicable in international child custody cases. Signatory 
nations do not have to automatically return a child to his or her place of habitual residence, as 
discretionary exceptions exist that enable the child to remain with the removing parent. Also, 
procedures and remedies available under the Convention differ depending on the parental rights 
infringed. Courts must determine whether a particular order confers a right of custody or a lesser 
right of access. For example, federal courts disagreed on what type of right was conferred by a ne 
exeat, or “no exit,” order granting one parent the right to veto another parent’s decision to remove 
their child from his home country. In Abbott v. Abbott, the U.S. Supreme Court resolved the 
circuit split by finding that such an order confers a right of custody, thus triggering enforceability 
under the Convention. However, it is important to note that this decision was limited to ne exeat 
orders. As such, courts will have to address which side of the access-custody line any other 
arrangements may fall. 

This report will discuss the applicability of the Hague Convention and current U.S. laws, both 
civil and criminal, which seek to address the quandary of children abducted by parents to foreign 
nations. This report will be updated as events warrant. 
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Introduction 

International child abduction is not new. However, one can argue that incidents of child abduction 
continue to increase due to the ease of international travel as well as an increase in bicultural 
marriages. Parental child abduction across international boundaries often gamers global attention 
and demands for international solutions. Since 1988, the Hague Convention on the Civil Aspects 
of International Child Abduction (“Hague Convention” or “Convention”) has been the principal 
mechanism for enforcing the return of abducted children to the United States. 1 While the 
Convention promotes the prompt return of an abducted child, 2 it does not impose criminal 
sanctions on the abducting parent. Moreover, the Convention’s available remedies do not apply to 
nations that fail to participate. The Convention’s procedures are inapplicable and unenforceable in 
nonsignatory nations. 3 As such, parents and governments must often embark on the difficult and 
sometimes impossible task of seeking other means of resolving international child custody 
disputes with such nations. 4 



Hague Convention 

The Hague Convention protects children from wrongful removal across international borders and 
provides procedures to aid in their safe return. 5 The Convention’s platform is intended to 
guarantee that one signatory nation will respect and follow the custody rights and laws of all other 
signatory nations. 6 The signatory nations are Anguilla, Argentina, Australia, Austria, the 
Bahamas, Belgium, Belize, Bermuda, Bosnia-Herzegovina, Brazil, Bulgaria, Burkina Faso, 
Canada, the Cayman Islands, Chile, Colombia, Costa Rica, Croatia, Czech Republic, Cyprus, 
Denmark, Dominican Republic, Ecuador, El Salvador, Estonia, the Falkland Islands, Finland, 
France, Germany, Greece, Guatemala, Honduras, the Hong Kong Special Administrative Region, 
Hungary, Iceland, Ireland, the Isle of Man, Israel, Italy, Latvia, Lithuania, Luxembourg, Macau, 



1 Throughout this memorandum, “abduction” and “kidnapping” refer to the unlawful removal or retention of a child by 
one parent to deprive the other parent of the rights of custody and access to that child. See International Parental 
Kidnapping Crime Act of 1993, codified at 18 U.S.C. §1204. 

2 See Hague Conference on Private International Law: Final Act, Draft Conventions on Civil Aspects of International 
Child Abduction and on International Access to Justice, Articles on the Law Applicable to Certain Consumer Sales, 
and Recommendations and Decisions of the Conference, October 25, 1980, 19 I.L.M. 1501 (1980) (hereinafter Hague 
Convention). 

3 If a child is abducted from the United States to a country that is not a party to the Hague Convention, the parent can 
petition a court in that country to enforce a U.S. custody order. However, U.S. laws are not binding or legally 
enforceable in a nonsignatory country unless the country does so voluntarily as a matter of comity. 

4 See Cara L. Finan, Comment, Conventions on the Rights of the Child: A Potentially Effective Remedy in Cases of 
International Child Abduction, 34 Santa Clara L. Rev. 1007, 1008 (1994) (noting that the U.S. State Department cannot 
help parents when dealing with non-Hague nations); see also Lara Cardin, Comment, The Hague Convention on the 
Civil Aspects of International Child Abduction As Applied to Non-Signatory Nations: Getting to Square One, 20 Hous. 
J. Int’l L. 141, 157-58 (1997) (noting problems parents may face when dealing with a country not party to the Hague 
Convention). 

5 See Hague Convention art. 1 (outlining purpose of Hague Convention). 

6 See id. at art. 1 (noting objective of Hague Convention); but see Cardin, supra note 5, at 145 (warning Hague 
Convention only empowers courts to decide merits of abduction). The courts located in the child’s habitual residence 
determine custody issues. See id. The location where the child resided at the time of the abduction or unlawful retention 
determines habitual residence. See Joel R. Brandes and Carol L. Weidman, “Habitual Residence” Under the Hague 
Convention, N.Y.L.J., September 23, 1997, at col. 1 (defining habitual residence). 
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